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1.

1.1

What is the Mental Capacity Act?

Key Details

The Mental Capacity Act is a law which:

111

1.1.2

1.1.3

114

1.1.5

1.1.6

MENTAL CAPACITY IS THE ABILITY OF THE PERSON TO MAKE A SPECIFIC DECISION AT A PARTICULAR TIME

Addresses the need to make decisions for persons who are
21 years or older when they lack mental capacity to make
those decisions for themselves.

Allows persons who have mental capacity to voluntarily make
a Lasting Power of Attorney (LPA) to appoint one or more
persons (donees) to act and make decisions on their behalf if
and when they lack mental capacity in the future.

Allows the court to appoint a deputy to act and make
decisions on behalf of a person who lacks mental capacity
where the person has not made an LPA.

Allows parents of children with intellectual disabilities who
are below the age of 21 years to apply to the court to appoint
a deputy to ensure that their child's future care is arranged if
the parents pass away or lose their mental capacity.

Gives legal protection for acts done by anyone in connection
with the care and treatment of a person who lacks mental
capacity if certain conditions are met, including the
requirement that the act is done in the best interests of that
person.

Provides for the appointment of a Public Guardian whose
functions include maintaining a register of LPAs and a
register of court orders appointing deputies, supervising

deputies and dealing with allegations of abuse by donees and

deputies. The Public Guardian is supported by the Office of

Not for Public Circulation

DEFINITIONS
Lasting Power of
Attorney (LPA)

A legal document that a

person (donor) signs
which allows him to
choose one or more

persons called donees to
make decisions about his
personal welfare and/or
property and affairs on
his behalf when he lacks
mental capacity. To find
out more, read Chapter
8.

Deputy

A deputy is a person
appointed by the court
to make certain decisions
on behalf of a person
mental

who lacks

capacity when the
person has not made an
LPA or has no donee to
decide on his behalf in
respect of those
decisions. To find out

more, read Chapter 9.

Page 7 of 128



DRAFT CODE OF PRACTICE — 1 Dec 2009 Not for Public Circulation

the Public Guardian (OPG), a department under the Ministry Bestinterests

of Community Development, Youth and Sports (MCYS). Decision-makers have a

. . . duty to consider many
1.1.7 Provides safeguards to protect persons lacking capacity. The
factors that focus on

Act gives the Public Guardian supervisory and investigative what is best for the
powers and makes ill-treatment of persons who lack capacity person lacking capacity.
by caregivers and decision-makers a criminal offence. It also To find out more, read
prohibits certain decisions from being made on behalf of a CaPteré.
person who lacks capacity. For example:

e Consenting to marriage and

e  Adopting or renouncing a religion.

The list of excluded decisions is in paragraph 1.4 below.

1.2 Application of the Act

The Act applies to everyone who deals with a person over 21 years old who lacks mental
capacity to make specific decisions. These individuals include (but are not limited to) donees
of an LPA, deputies appointed by the Court and people who provide care or treatment

(whether paid or not).

1.3 Actions and Decisions Covered by the Act
The Act covers a wide range of decisions made and actions taken on behalf of a person who
lacks capacity. This includes decisions covering day-to-day matters, such as what to eat and

wear, as well as major decisions such as moving house and undergoing surgery.

1.4 Actions or Decisions Excluded under the Act

1.4.1 Section 26 Mental Capacity Act
The Act does not allow certain decisions to be made on behalf of a person lacking
mental capacity. These decisions are:
(a) Consenting to marriage.

(b) Consenting to touching of a sexual nature.
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(c)

(d)

(e)

(f)

(8)

(h)

)

(k)

(1)

MENTAL CAPACITY IS THE ABILITY OF THE PERSON TO MAKE A SPECIFIC DECISION AT A PARTICULAR TIME

Consenting to a decree of divorce on the
basis of 3 years’ separation.

Consenting to a making of an adoption
order under the Adoption of Children Act.
Adopting or renouncing a religion.

Receiving treatment for change of gender.
Consenting or revoking consent to
treatment for sexual sterilization.
Consenting or revoking consent to
treatment to terminate pregnancy.
Registering or withdrawing an objection
under section 9 of the Human Organ
Transplant Act regarding the removal of an

organ from any person upon death.

Making or revoking an advance medical
directive under section 3 or 7 of the

Advance Medical Directive Act.

Making or revoking a gift of a body or any
part of a body under section 3 or 9 of the
Medical (Therapy, Education and Research)
Act.

Other matters as may be prescribed by
Minister of Community Development, Youth

& Sports.

Not for Public Circulation

Human Organ Transplant Act

A separate law that automatically
allows doctors to remove your
organs when you are dead, for
transplant to someone else, unless
you have opted out earlier in writing.
Advance Medical Directive

A legal document you sign under a
separate law known as the Advance
Medical Directive Act that tells the
doctor who is treating you for a
terminal illness that you do not wish
to have your life artificially
prolonged.

Medical (Therapy, Education and
Research) Act

A law that provides a scheme where
people can pledge their organs or
any body part for the purposes of
research

transplant, education or

after they die.
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1.4.2 Mental Health (Care and Treatment) Act Matters [Section 27 Mental Capacity Act]
Where a person’s treatment for mental disorder is regulated by the Mental Health
(Care and Treatment) Act, the Mental Capacity Act does not authorise anyone to:
e give the person medical treatment for mental disorder, or
e consent to the person being given medical treatment for a mental disorder.
1.4.3 Voting Rights [section 28 Mental Capacity Act]
The Act does not permit anyone to make a decision on voting at an election for any
public office, or at a national referendum on behalf of a person who lacks mental

capacity.

1.5 Scope of the Act

1.5.1 The Act does not legalise or provide for euthanasia. Nothing in the Act affects the
law on murder, culpable homicide not amounting to murder or abetment of suicide

[section 29 Mental Capacity Act].

1.6 Life-sustaining treatment or treatment to prevent serious deterioration

1.6.1 A donee of a lasting power of attorney for personal welfare matters does not have,
and a court-appointed deputy may not be given, the power to refuse life-sustaining
treatment or treatment required to prevent a serious deterioration in the condition
of the person lacking capacity.

1.6.2 Life-sustaining treatment in relation to a person, means treatment which, in the view
of another person providing health care for that person, is necessary to sustain life
[section 2(1) Mental Capacity Act]. The Act does not define the meaning of
treatment to prevent a serious deterioration in the person’s condition.

1.6.3 The doctor will usually make these decisions based on the best interests of the
patient. Sometimes the court may have to make these decisions. This may occur if

there is an unresolved conflict over what the best interests of the patient are.
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2. What is the Code of Practice?

2.1 Key Details

The Code of Practice provides guidance and information about how the Act works in

practice.

2.2  Purpose of the Code of Practice

The Code of Practice provides guidance for people to:

2.2.1 Understand their responsibilities and rights under the Act.

2.2.2 Be aware of what steps they can take to prepare for a time in their future when they
may lack capacity.

2.2.3 Be aware of best practices in caring for persons lacking mental capacity and follow
those practices.

The scenarios and examples in this Code are for illustration only and use fictitious characters

and situations. They are not a substitute for professional advice in appropriate cases and

are not in any way to be taken as precedents for decisions that need to be made in similar

situations. They are also not indicative of how a court would decide any particular case, as

that would depend on the actual facts of each case before the court, which may include

relevant facts that are not considered in the examples.

2.3  Who does the Code of Practice apply to?

2.3.1 The Code of Practice applies to everyone who deals with a person lacking mental
capacity. This includes those who are under a formal duty such as professionals and
paid caregivers as well as informal caregivers, family and friends of the person who

lacks capacity.
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2.3.2 The Act states that the following categories of individuals have a particular duty to
consider the Code when acting in relation to a person lacking mental capacity:
a. donee of a Lasting Power of Attorney,
b. deputy appointed by the Court,
C. people who act in a professional capacity; e.g. a lawyer, health care
professional, accountant, ambulance crew, and

d. people who act for remuneration; e.g. a paid caregiver, masseur.

2.4 What happens if people do not comply with the Code?

Although the Code of Practice itself is not a law, the guidelines laid out in the Code should
be followed. A failure to follow the Code can be used as evidence in court. For example, the
court can use someone’s failure to follow the Code as evidence that he has not acted in the

best interests of a person lacking capacity.

Scenario 1

John is an 80 year old man suffering from advanced dementia. He is a resident at the
Sunny View Nursing Home. John made a Lasting Power of Attorney (LPA) for his
personal welfare and property and affairs before he lost capacity. He appointed his
son, James, as his donee. He had put aside $50,000 for his care in a nursing home
should the need arise. Unfortunately, James died last month. There is still some
$40,000 left to cover John’s nursing home fees at Sunny View. In the LPA, John
appointed his nephew, Jun Hoe, as the replacement donee for James. Jun Hoe has
removed John from Sunny View and placed him in a rented flat. John has been left
to fend for himself.

Jun Hoe has failed to observe the guidance on the best interests principle in the Code.
The court may find that his failure to do so is evidence that he has not acted in John’s

best interests. The court has the power to revoke the LPA.
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3.  What Are The Statutory Principles?

3.1 Key Details

3.1.1 The Act seeks to balance a person’s right to make his own decisions and the need to

protect him where he lacks mental capacity to make those decisions.

3.1.2 It sets out 5 statutory principles that anyone making any decision or taking any

action for a person who appears to lack capacity must apply:

Principle 1:

Principle 2:

Principle 3:

Principle 4:

Principle 5:

A person must be assumed to have capacity unless it is established
that he lacks capacity.

A person is not to be treated as unable to make a decision unless all
practicable steps to help him to do so have been taken without
success.

A person is not to be treated as unable to make a decision merely
because he makes an unwise decision.

An act done, or a decision made, under this Act for or on behalf of a
person who lacks capacity must be done, or made, in his best
interests.

Before an act is done or decision is made, regard must be had to
whether the purpose for which it is needed can be as effectively
achieved in a way that is less restrictive of the person’s rights and

freedom of action.

The statutory principles help the individual to take part as far as possible, in making

decisions that affect him and protects him when he lacks capacity to do so. The idea is to

assist and support people to make particular decisions, not restrict and control them.
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3.2 Who must apply the statutory principles?

Everyone should apply the statutory principles when dealing with or caring for (paid or
unpaid) persons with capacity issues. When acting or taking decisions on behalf of a person
who lacks mental capacity, these principles should be read alongside the provisions in the

Act to ensure that the appropriate action or decision is taken in each case.

3.3 Presumption of Capacity

Principle 1: “A person must be assumed to have capacity unless it is established that he
lacks capacity.” [Section 3(2) Mental Capacity Act]

The assumption is that a person has capacity to make a decision for himself unless there is
proof that it is more likely than not that he lacks capacity to make the decision at the time it

needs to be made. This assumption applies to persons 21 years of age or older.

Scenario 2

Shanti is a 66 year old divorcee who lives alone in a walk-up apartment. Her children
were tragically killed in a road traffic accident six months ago. Shanti used to be
active in the community, taking part in local activities and volunteering at Resident
Committee activities. Since the accident, she does not speak to anyone. The
apartment block committee is organising a health talk and free health screening
activity. The committee is considering excluding Shanti as they feel she does not
have capacity to contribute to organising the activities.

The organising committee should not assume that just because Shanti lives alone and
does not talk with anyone it means that she lacks mental capacity. A person is
presumed to have capacity unless it is proven otherwise. The organising committee

should consider inviting Shanti. Whether she chooses to be involved is her choice.

Scenario 3
Keng Song has made and registered a Lasting Power of Attorney (LPA). He appointed
his daughter, Chin Lee, to manage his property and financial affairs in the event he

lacks mental capacity to manage them himself. Keng Song has now been diagnosed
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with dementia. Chin Lee is worried that he is becoming forgetful about money
matters. However, she must assume that her father has the capacity to manage his
property and affairs unless she has good reasons to believe otherwise. She must help
him to make the decisions himself.

At the market, she notices that her father is able to choose what to buy and
successfully handles money to make payment. However, she notices that he gets
confused about his bank accounts and investments even though he previously
handled these on his own. Chin Lee carefully explains to her father about his bank
accounts and investments and his options in managing them. However, Keng Song
does not understand the information.

Chin Lee concludes that her father is capable of handling money for daily purchases
and he can continue to do so. However, he is unable to make banking and
investment decisions and she can use the LPA to make those decisions for him. (See
paragraph 8.15.5 for further information.)

Chin Lee is correct not to assume that her father lacks capacity to make all financial

decisions and to establish what decisions he can or cannot make.

The assessment of a lack of capacity cannot be based simply on the person’s appearance,
age, condition or behaviour. [See paragraph 4.3.2.] So, people should be allowed to make
their own decisions where they can. It cannot be assumed that they cannot make decisions
unless the incapacity is established. However, it does not mean that individuals who deal
with a person that they suspect to lack capacity can act on that person’s decision without
checking that the person actually has capacity to act. They must act reasonably to ascertain

that the person has capacity to carry out the transaction.

3.4 Giving All Practicable Help

Principle 2: “A person is not to be treated as unable to make a decision unless all
practicable steps to help him do so have been taken without success.” [Section 3(3) Mental
Capacity Act]

3.4.1 Caregivers, family members, donees, deputies and professionals who care for or

treat a person who may have difficulty in making a particular decision should take all
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3.4.2

3.4.3

practicable steps to help the person to make his own decision. They should not exert
pressure or impose their views on the person they are supporting when helping him
to make a decision. The type of support the person should receive depends on the
type of decision he has to make and the circumstances.

The individual should not make a decision on behalf of a person simply because that
person has difficulty communicating. Instead, the individual should provide support,
for example, by providing information in more accessible formats such as large font
and drawings, and using different forms of communication such as sign-language,
Braille etc.

In emergency situations, for example, serious injury from an accident, it may not be
practicable to take as many steps to support a person to make his own decisions and
all that can be done may be to keep the person informed of what is going on and

why procedures are being done.

Scenario 4

Several police officers found a middle-aged man living underneath a bridge on the
Pan Island Expressway. He is very dirty and has a big cut on his leg, which looked
infected. They take him to hospital. The hospital staff asks for his personal details
and relatives they could contact. To help the man to communicate, these enquiries
are made in several languages. The man remains silent and does not want to
cooperate with the doctor who wants to examine his injury. The doctor tells him that
if the injury is not treated he may lose his leg and makes a sawing motion over his leg
in an attempt to explain the situation to him. The man appears to pay more
attention after that and starts pointing at his mouth and ears while shaking his head.
A nurse realises that he may be a deaf mute, so she gives him a paper and pen and
calls in a person who knows sign-language. The man calms down and starts
communicating to the hospital staff in writing.

The man may not have been able to communicate orally but that does not mean he
cannot make a decision about his treatment. The medical team should not conclude
that he does not have the capacity to decide about treatment before giving him all

practicable help to make and communicate his decision.
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3.5

Unwise decision

Principle 3: “A person is not to be treated as unable to make a decision merely because he

makes an unwise decision.”[Section 3(4) Mental Capacity Act]

3.5.1

3.5.2

3.5.3

A person is free to make his own decisions even if those decisions are unwise in the
view of others, e.g. relatives, care staff and doctors. This is a very important principle
in autonomy (freedom) which recognises the right of a person to make his own
choices. Just because a decision is unwise does not mean that the person has lost
mental capacity.

However, there is a difference between a person making an unwise decision (which
the person who decides may make) and his making a decision when he lacks the
ability to understand, remember or use the information necessary to make the
decision. [See paragraph 4.6]

If a person makes several decisions which are unusual bearing in mind his usual
behavior or makes decisions which make it easy for him to be exploited or harmed,

then further investigation into that person’s capacity should be conducted.

Scenario 5

Sandra is a middle-aged woman with mild intellectual disabilities. She lives in a flat
with her parents and younger brother. Sandra works as a food packer at a market
and earns $500 a month. When she is walking along Orchard Road, a promoter for a
slimming centre approaches her and persuades her to sign up for a slimming course
costing $888 and she agrees. She wants to look as slim as the lady in the
advertisement. She weighs only 50 kg and is in the healthy weight range for her 1.6m
frame. Sandra’s parents believe she made an unwise decision and question if she
lacks mental capacity.

As long as Sandra has the mental capacity to make that specific decision at the
particular time, she is free to do so. Individuals may make unwise decisions. This does

not mean they lack mental capacity to make those decisions.
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3.6

Scenario 6

Ah Huat is 73 years old. He is a widower and lives alone. Last week, a window
installer named Paul visited Ah Huat at his home. Paul convinces Ah Huat to change
the window in his bathroom because it is rusty. The next day, Paul returns and
advises Ah Huat to change the windows in his bedroom. Paul charges Ah Huat $500.
Ah Huat’s son, Ah Seng, is concerned about his father. Ah Huat is normally careful
with his finances because he is retired. Paul returns for a third time and Ah Huat
agrees to change the remaining windows in his flat for $1500. Ah Seng, who
examined the windows earlier, noticed they are still in good condition and do not
need to be changed. He believes that Paul has taken advantage of his father and
wonders whether Ah Huat is capable of making similar purchasing decisions. Ah Huat
explains that he prefers to get the windows replaced all at once because he gets a
better bargain. He believes that all the windows will need to be replaced in one or
two years’ time.

Ah Seng cannot just assume that because his father, Ah Huat, is 73 years old and has
decided to change all the windows in his flat, he lacks mental capacity. If Ah Huat’s
usual pattern of behaviour continues to change and causes concern, then Ah Seng

should consider getting his mental capacity assessed by a doctor.

Best Interests

Principle 4: “An act done, or a decision made, under this Act for or on behalf of a person

who lacks capacity must be done, or made in his best interests.” [Section 3(5) Mental

Capacity Act]

Every act or decision made on behalf of a person who lacks capacity must be made in his

best interests. Whether a decision is in the person’s best interests will depend on the

circumstances of the case. Please see Chapter 6.
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3.7

Scenario 7

Kevin and his wife Rishima have three children. Their eldest, Ron, who is 23 years
old, has an intellectual disability and has been working at a sheltered workshop
operated by a charity. The charity also has a programme which offers temporary
residence to persons like Ron to acquire basic life skills for more independent living.
With some support, they are also taught how to take public transport. These life
skills help them to be better suited for open employment. A place in the residential
programme becomes available and the social workers at the charity recommend that
Ron take up the offer. Kevin and Rishima know that Ron will like to become more
independent. However, they are worried that if Ron takes up the offer, they won’t
be able to look out for him and he will spend less time with them. .

If Ron has the mental capacity to make the decision on the residential programme,
then Kevin and Rishima should not decide for him. If Ron lacks the capacity to make
this decision, Kevin and Rishima must remember that they should be acting in Ron’s

best interests and not their own.

Less Restrictive

Principle 5: “Before the act is done, or the decision is made, regard must be had to

whether the purpose for which it is needed can be as effectively achieved in a way that is

less restrictive of the person’s rights and freedom of action.” [Section 3(6) Mental Capacity

Act]
3.7.1

3.7.2

When acting or making a decision on behalf of a person who lacks capacity, the
action or decision taken should be one which is less restrictive on that person’s right
and freedom to act. The less restrictive option is usually also the option that is in the
best interests of the person. Sometimes, that includes not taking any action or
decision at all. All actions taken or decisions made, or decisions not to take any
actions, must be taken in the person’s best interests.

If there is more than one option available, then the options must be weighed up and
the decision taken must be determined by both the best interests and less restrictive

option principles.
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Scenario 8

Ah Mei lives with her 80 year old mother, Madam Kwong, who has dementia. When
Ah Mei goes to work, she locks her mother in her room to prevent her from injuring
herself or wandering off. She leaves food and water in the room. Madam Kwong
wears adult diapers. When Ah Mei returns home in the evening, she bathes and
feeds her mother.

Even though Ah Mei is acting out of concern for the safety of her mother and is a filial
daughter, this form of care is not the less restrictive option. She must consider other
more suitable care arrangement such as placing Madam Kwong in a dementia day-

care centre.
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4. Lack of Mental Capacity and How Is It Assessed

4.1 Key Details

Mental capacity is assessed according to the ability of a person to make a specific decision at
the time the decision needs to be made. Informal assessments of a person’s capacity to
make day-to-day decisions, such as what to eat and wear, are usually made by the caregiver.
Accredited general practitioners (GPs) who have been specially trained to conduct mental
capacity assessments and medical specialists in mental health, such as psychiatrists, can
conduct formal assessments of mental capacity. A formal assessment of capacity may be
required when it is doubtful the person has capacity to make a serious decision, e.g. selling

property, undergoing surgery or moving into a nursing home.

4.2 Conditions that can cause a lack of Mental Capacity
These are some conditions that may cause a lack of mental capacity:
e Stroke
e Braininjury
e Dementia
e Mental health problems
e |Intellectual disabilities
However, it must not be assumed that a person who suffers from any of these conditions

necessarily lacks mental capacity.

4.3 Mental Capacity

“For the purpose of this Act, a person lacks capacity in relation to a matter if at the
material time he is unable to make a decision for himself in relation to the matter because
of an impairment of, or a disturbance in the functioning of, the mind or brain.” [Section

4(1) Mental Capacity Act]
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4.3.1 Mental capacity is assessed according to the ability of a person to make a decision
about a matter at a particular time (the time that decision needs to be made). It is
not about a person’s ability to make decisions in general. A person may have
capacity to make some decisions but not others. For example, a person may be able
to go to the market and buy food but not be able to handle large sums of money or
make investment decisions. However, there will be cases where the mental
impairment may be so severe that the person may lack capacity for a broad range of
decisions. Mental capacity may fluctuate (change), improve or degrade over time.

4.3.2 Mental capacity must be assessed on a case by case basis and cannot be assumed
based only on the person suffering a particular medical condition. Furthermore, a
person’s lack of mental capacity cannot be based only on his:

e age,

e appearance — this covers all aspects of the way a person looks. It includes the physical
characteristics of certain conditions (for example, features linked to Down’s syndrome
or muscle spasms caused by cerebral palsy) as well as aspects of appearance like dress
or state of cleanliness,

e condition — this includes physical disabilities, intellectual disabilities, age-related
illnesses or temporary conditions such as drunkenness,

OR

e aspect of behaviour - this may include behaviour that appears unusual to others, for
example, rocking back and forth, talking to oneself or inappropriate laughing. It also
includes extroverted behaviour, for example, shouting and gesticulating, and
withdrawn behaviour, for example, refusing to speak or avoiding eye contact.

[Section 4(3) Mental Capacity Act]

Scenario 9

A pedestrian in his 20s has suffered minor injuries in a road traffic accident. The
paramedics ask him where he is injured. The man starts uttering profanities. He has
motor tics that cause him to jerk his head repeatedly.

The paramedics should not assume that the man does not have mental capacity

merely because of this aspect of his behaviour.
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Note that a person can lack mental capacity even though the loss of capacity is temporary or

partial. [Section 4(2) Mental Capacity Act]

4.4 Types of Mental Incapacity
4.4.1 Permanent Incapacity

e Incapacity is long-term.

e Sometimes, the person will not be able to communicate in any way to anyone
and therefore lacks mental capacity because his ability to communicate is one of
the criteria in the test for mental capacity (see paragraph 4.6.4 below).

e There have been cases where persons have recovered their capacity in part or
full, so regular checks should be conducted to establish whether capacity has

returned.

N

Permanent Incapacity = A person suffering from:
e A persistent vegetative state
e Locked-in syndrome

e Advanced dementia

Scenario 10

Samantha, a 30 year old woman, has locked-in syndrome. Her brain functions are
normal and she appears awake and aware but she is unable to communicate in any
way, not even by blinking. She is assessed by her doctor to be permanently lacking
in capacity for all decisions because she is totally unable to communicate and the

prognosis for recovery is poor.

Scenario 11
Madam Eng is a 72 year old lady who suffers from Alzheimer’s disease. She has been
diagnosed to be at Stage 6 of the Global-Deterioration-Scale guide. She remembers

little of her earlier life and is largely unaware of recent events, experiences and her
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surroundings. The doctor assesses her to be permanently incapacitated because she

is at an advanced stage of dementia and has become globally impaired.

4.4.2 Temporary Incapacity

o The effects of mental incapacity may last for a short time.

e |f the person made a Lasting Power of Attorney (LPA) before losing capacity, the
donee should only make decisions on behalf of the person, within the scope of
the LPA, if the decision is an urgent one. Non-urgent matters can wait until the
person has regained mental capacity.

o |If the person did not make an LPA, the appropriate decision-maker will make a
decision if the matter is urgent. Non-urgent matters can wait until the person
regains capacity. (See paragraph 6.2 for ‘Who is the Decision-Maker?’)

e There are some decisions that cannot be made by anyone other than the person
lacking capacity. So, everyone must wait until the person recovers capacity. For
example, if a man suffers from a temporary loss of capacity before his wedding
and does not recover in time, no one else can consent to the marriage on his

behalf. The wedding will have to be postponed until he regains capacity.

e Jeemees

Temporary Incapacity A person is:

e Drunk or abusing drugs

o Affected by prescribed medication drugs

e Delirium from toxic and metabolic effects of acute infections
e.g. septicaemia, pneumonia, cholecystitis or cholangitis, or
urinary tract infection

e Infections without irreversible damage to the brain

e Cerebral vascular accidents which are able to recover

e Head injury without irreversible damage to the brain
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Scenario 12

Matthew, a 40 year old bond trader, has become a drug addict. He has been using
cocaine for the past year. He owns a unit at a condominium with his wife, Irene.
Matthew has lost his job and must sell the condominium. He has to sign the legal
documents but he overdoses on cocaine and has been admitted to hospital. The
overdose has caused him to lose consciousness.

The doctors believe he may recover consciousness in a few days. Matthew has
earlier made a Lasting Power of Attorney and appointed Irene as his donee with
power to make decisions about his property and affairs. Irene informs the lawyers of
the situation and the process of signing of the legal documents is put off for a few
days until Matthew recovers.

Where it is possible, the making of significant decisions (including the signing of the
legal documents) should be delayed until Matthew regains capacity since he is

expected to regain consciousness within a few days.

4.4.3 Fluctuating Capacity
e The person’s capacity changes from time to time (e.g. his condition changes from
good to bad and bad to good) —it is variable.
e The person should be supported to make decisions at times when he has
capacity (i.e. when his condition is good).
o Persons who have mental capacity for even a short time can make decisions

during the periods when they have capacity.

I

Fluctuating Incapacity = A person with:
e Early stage dementia
e C(linical depression

e Schizophrenia

MENTAL CAPACITY IS THE ABILITY OF THE PERSON TO MAKE A SPECIFIC DECISION AT A PARTICULAR TIME Page 25 of 128



DRAFT CODE OF PRACTICE — 1 Dec 2009 Not for Public Circulation

4.5

Scenario 13

Danielle aged 72 suffers from early Alzheimer’s disease. Her mental capacity
fluctuates. When she has mental capacity, she has a good grasp of her financial
affairs. At other times, she becomes forgetful and makes payment several times for
the same goods and services and gives away cash to strangers. When she realises
what she has done, she gets very upset with herself.

Her family members note that Danielle’s mental capacity tends to be better in the
morning compared to the rest of the day.

Morning will be a better time for them to talk to her about instructing the bank to
reduce the limit of her daily withdrawals so that she will not have as much cash to

dispose of during the times she suffers a lapse in her mental capacity.

Assessing Mental Capacity - 2-stage test for lack of capacity

The definition of “lack of capacity” provides a 2-stage test for mental capacity [Section 4(1)

Mental Capacity Act]:

STEP 1

STEP 2

4.6

Is the person suffering from an impairment of, or disturbance in the functioning of
the mind or brain?
If yes, does the impairment or disturbance cause the person to be unable to make

a decision when he needs to?

What is the meaning of “unable to make a decision”?

A person is unable to make a decision when he cannot do one or more of these things in

relation to making a specific decision at the time it needs to be made [Section 5(1) Mental

Capacity Act]:

e Understand the information.
e Remember the information.
e Weigh up the information.

e Communicate the decision.

MENTAL CAPACITY IS THE ABILITY OF THE PERSON TO MAKE A SPECIFIC DECISION AT A PARTICULAR TIME Page 26 of 128



DRAFT CODE OF PRACTICE — 1 Dec 2009 Not for Public Circulation

All practicable steps must be taken to help the person make his own decision (see paragraph
3.4 and Chapter 5).
4.6.1 Understand the Information
The person must be able to understand the information that is relevant to the
decision. To help him to understand the information, it may be necessary to explain
it in a way that is appropriate to his circumstances, such as using simple language,
visual aids or some other means [Section 5(2) Mental Capacity Act]l. The person
should not be rushed or pressured to make a decision but given time to understand
the information.
He needs to understand the:
e nature of the decision to be made,
e reasons the decision needs to be made,
e options available, if there is more than one regarding the decision to be made,
e consequences that can be expected if he chooses each of those options, and

e consequences if no decision is made.

Simon has a learning disability that affects Present the information in other ways such as
the way his brain processes verbal in drawings or actions to help him to
information. understand the information.

Lena is more alert in the morning Give the information and discuss the decision to
compared to the afternoon. be made with Lena in the morning when she is

more alert.

Scenario 14

Susie suffers from autism. She has been feeling unwell and her sister, Linda, took her
to see her GP, Dr Sara Said. Dr Said examined Susie and suspects that she has
developed diabetes. In order to confirm the diagnosis, she needs to run a blood and
urine test. Susie is very anxious about the tests. Dr Said spends some time explaining
to Susie

1. about diabetes,
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2. the diagnostic tests for diabetes, and

3. the risks of not having the tests.
She then gives Susie several leaflets that provide similar information on diabetes in
plain English with simple drawings. Dr Said tells Susie to think about what she has
said and return in 7 days. Linda helps Susie to read through and understand the
leaflets supplied by Dr Said. When Susie sees Dr Said a week later, she is feeling
more confident about the tests. She nods in agreement when Dr Said asks her
whether she wants to have the tests. Susie points to the syringe and beaker when Dr
Said asks her which equipment she will need to conduct the tests. Dr Said concludes
that Susie has the mental capacity to make the decision to have the tests and she
proceeds to carry out the tests.
Giving Susie the explanation, the leaflets and the opportunity to read and consider
the matter at home are some suitable ways to help her to understand the
information. It is important to ascertain her understanding of relevant information

as part of the assessment of her capacity to make the decision.

4.6.2 Remember the Information
It is sufficient if the person remembers the information for a short period of time as
long as he can remember it long enough to understand it, weigh it up and

communicate his decision.

Siew Hua is in the Assist Siew Hua by recording information as reminders, for
early stages of example, providing photographs and drawings can help her to
dementia and can be remember the information. When she is making a decision, check

forgetful. that she remembers the information relating to the decision.
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4.6.3

Scenario 15

Harry was recently diagnosed as an early sufferer of dementia. Occasionally, he
forgets the names of his family members, favourite restaurants and how to get home
when he goes out unaccompanied. However, he has clear moments and remembers
the names of his family members when he sees them. Harry has a $10,000 insurance
policy that is about to mature. Harry’s wife, Jean, asks him what he would like to do
with the money. She is careful to ask him when he has a clear moment. Harry wants
to leave the money to his two grandchildren for their education. He says that a good
education is the most valuable thing a person can have.

In these circumstances, it is clear that Harry has made the decision when he has
capacity, and can explain his reasons for making the decision. Therefore, despite his

short-term memory problems, Harry has the mental capacity to make the decision.

Use or weigh up the Information

The person must be able to weigh up the information and use it to make a decision.
Sometimes people may understand the information but an impairment or
disturbance of the mind or brain prevents them from using it. In other cases, the
impairment or disturbance leads them to make decisions without understanding or

using the information.

Scenario 16

Li Ling has been diagnosed with schizophrenia. She cuts her hand but refuses to
allow her family to attend to the wound because she is experiencing hallucinations
and paranoia that causes her to believe that her family members are plotting to
harm her.

She is unable to accept anything they say to her about the nature of her wound and
the treatment they wish to administer.

An informal assessment of Li Ling’s capacity shows that she is unable to use or weigh

the information to make a decision about whether to accept or reject the treatment.
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